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PROHIBITED BEHAVIOUR ORDERS REGULATIONS 2011, SCHEDULE 1 —  
PARTIAL DISALLOWANCE 

Motion 
Pursuant to standing order 152(b), the following motion by Hon Giz Watson was moved pro forma on 25 May 
2011— 

That the following words in schedule 1 of the Prohibited Behaviour Orders Regulations 2011 published 
in the Government Gazette on 23 February 2011 and tabled in the Legislative Council on 15 March 
2011 under the Prohibited Behaviour Orders Act 2010 — 

section 70A Trespass;  

section 74A Disorderly behaviour in public; 

section 172 Obstructing public officers;  

section 153 Failure to comply with an officer’s order under the Criminal Investigation Act 
2006;  

section 115(6) Remaining in an area adjacent to licensed premises after having been refused 
entry to, or required to leave, the premises;  

section 115(7) Re-entering licensed premises within 24 hours of being refused entry to, or 
required to leave, the premises;  

section 119(1) Consuming liquor in a place or premises without the consent of the occupier or 
person having control of the place or premises; 

section 119(2) Bringing liquor into, or possessing or consuming liquor in, a sports ground or 
stadium;  

section 119(4) Consuming liquor in a public place except under an exemption, licence or 
permit; 

section 123(1) Juvenile purchasing, obtaining or consuming liquor on, or bringing liquor onto, 
licensed or regulated premises;  

section 123(2) Juvenile possessing liquor in a public place;  

section 126(4) Re-entering licensed or regulated premises within 24 hours of being required to 
leave, or removed from, the premises under section 126;  

section 126(5) Remaining in an area adjacent to licensed premises after having been required 
to leave, or being removed from, the premises;  

section 5 Offences concerned with prohibited drugs and prohibited plants in relation to 
premises and utensils; 

section 6 Offences concerned with prohibited drugs generally;  

section 7 Offences concerned with prohibited plants generally;  

section 5 Seeking prostitute in or in view or within hearing of public place;  

section 6 Seeking client in or in view or within hearing of public place;  

section 64B Contravention of a prohibition order; and  

regulation 40 Obstructing an authorised person 

be and are hereby disallowed.  

HON GIZ WATSON (North Metropolitan) [4.10 pm]: Thank you, Mr President. I am glad that you read out 
the motion for me; I appreciate that. 

This motion proposes to disallow a part of schedule 1 of the Prohibited Behaviour Orders Regulations 2011, 
published in the Government Gazette on 23 February this year and tabled in the Legislative Council on 15 March 
2011 under the Prohibited Behaviour Orders Act 2010. I want to emphasise that this is not a disallowance of the 
whole schedule, but parts of the schedule.  

Under section 3(2) of the act — 

A prescribed offence is to be taken to involve anti-social behaviour in the absence of proof to the 
contrary. 
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Schedule 1 of the regulations provides a list of the prescribed offences, which runs over six pages, taken to 
involve antisocial behaviour in the absence of proof to the contrary. I seek to disallow some of those and I will 
explain why. 

If this disallowance motion is passed, the effect will not be that these offences can never attract prohibition 
orders, but that it will simply become necessary for the prosecutor to prove that the offence involved antisocial 
behaviour as defined by the act; that is — 

means behaviour that causes or is likely to cause — 

(a) harassment, alarm, distress, fear or intimidation to one or more persons; or 

(b) damage to property; 

For each of these offences, it is easy to think of situations in which the circumstances of the offence would not 
meet the definition of antisocial behaviour. This disallowance motion has been brought to ensure that PBOs are 
used only in cases in which it is clear that antisocial behaviour, as defined in the act, has occurred. 

By way of background to this disallowance, members will be aware that the act was passed by the Legislative 
Council in 2010 with a narrow majority. It was opposed by the Greens (WA), the Labor Party, and Hon Col Holt 
of the National Party. The Greens sought to have the bill referred to the legislation committee so that the debate 
could benefit from the input of that committee’s inquiry; however, the proposition was defeated, with both the 
Nationals and the Liberals opposing a referral to committee. 

To recap, the act permits a court to make a prohibited behaviour order against a person aged 16 years or older 
who has been convicted twice or more over a three-year period for offences involving antisocial behaviour and 
who is likely to commit a further offence involving antisocial behaviour unless constrained from certain 
otherwise lawful activities and behaviours. 

As already noted, “antisocial behaviour” has a particular meaning in the act. It is defined in the act to mean — 

… behaviour that causes or is likely to cause —  

(a) harassment, alarm, distress, fear or intimidation to one or more persons; or 

(b) damage to property; 

The effects of a PBO include the following: it constrains from such lawful activity and behaviour as the court 
considers reasonably necessary to reduce the likelihood of the person committing a further offence involving 
antisocial behaviour; it has a duration of at least six months; breaches of prohibited behaviour orders are a 
criminal offence; and unless the court orders otherwise, the department’s CEO must publish on a website—
thereafter anyone may republish in any manner they choose—the person’s name, photograph, town or suburb of 
residence, and the PBO constraints. A police officer who reasonably suspects a person in a public place is 
prohibited by a PBO from possessing something may do a basic search of the person regardless of whether the 
officer suspects the person actually has that thing in his or her possession at the time. Failure to obey an officer’s 
order is an offence attracting a $12 000 fine and 12 months’ imprisonment under section 153 of the Criminal 
Investigation Act 2006. Resistance may lead to further charges and, at worst, mandatory sentencing if the officer 
is injured in a serious scuffle. 

The Attorney General has repeatedly stated—for example, on the online publishing site Wangle, and in the other 
place—that the legislation is aimed at a small group of the worst repeat offenders, who he has said includes 
approximately 20 adults sentenced more than 20 separate times between 2006 and 2009, and 20 or 50—he gave 
both figures at different times—juveniles who have committed more than 50 offences each within the same time 
frame. During the debate in the house, it was confirmed that the bill is aimed at persistent or “volume” offenders 
in relation to whom no other response is working. Further, on 17 May 2011, in answer to my question on 
notice 3785, the Attorney General stated — 

… the Act is … targeted towards offenders who prolifically engage in anti-social behaviour.  

… 

The purpose of the offences prescribed in the Prohibited Behaviour Orders Regulations 2011 is … to 
ensure that offences that are plainly of such a nature that they will ordinarily involve anti-social 
behaviour are so presumed in the absence of evidence to the contrary. 

I respectfully put to members that the offences listed in this disallowance motion are not so plainly of such a 
nature that they will ordinarily involve antisocial behaviour so that it is appropriate to presume this in the 
absence of evidence to the contrary. Including these particular offences in the list overreaches the government’s 
stated purpose. This disallowance motion, if members will support it, will, in our view, correct that overreach. 
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I will deal with some of the issues for the inclusion of offences that do not involve antisocial behaviour. For the 
offences listed in the disallowance motion, it is easy to think of situations in which the circumstances of the 
offence would not cause or be likely to cause harassment, alarm, distress, fear or intimidation or damage to 
property, as per the act’s definition of antisocial behaviour—for example, 16 and 17-year-olds experimenting 
with alcohol and/or prohibited drugs or trying to get into licensed premises; young adults experimenting with 
prohibited drugs; quiet possession and use at home of prohibited plants, drug or utensil; young people being 
disorderly or causing a nuisance or annoyance, albeit not sufficient to cause alarm, distress or damage, in public 
or, for example, on public transport — 

Hon Michael Mischin: I am sorry, which one was that? 

Hon GIZ WATSON: I am suggesting an example in which young people are being disorderly or causing a 
nuisance or annoyance in a public place, but are not meeting the threshold of causing, or being likely to cause, 
harassment, alarm, distress, fear or intimidation, or damage to property.  

I continue: people sneaking alcohol into a sportsground or stadium; travelling on public transport in 
contravention of a prohibition order but otherwise behaving appropriately; seeking a prostitute or a client in view 
or hearing of a public place, but no-one else actually seeing or hearing it; peaceful protesters being in a place 
without permission, but not doing any damage or causing any fear or alarm; and peaceful non-cooperation with 
authority. 

I would suggest that those are all examples of behaviour which would be captured by the schedule as it stands at 
the moment but which would not meet the requirement to be causing harassment, alarm, distress, fear or 
intimidation, or damage to property. Given that, for the particular offences in the disallowance motion it is not 
appropriate to simply take it that antisocial behaviour was involved and leave it up to the respondent to try to 
prove what really happened. The fact that one of these offences has occurred does not plainly or ordinarily mean 
that anyone was, or was likely to be, harassed, harmed, alarmed, distressed, made afraid or intimidated or that 
any property was, or was likely to be, damaged. 

Another issue is that too many people meet the PBO threshold. A threshold issue that must be satisfied before a 
PBO can be made is that the person must have been convicted twice within a three-year period of an offence 
involving conduct that meets the act’s definition of antisocial behaviour. If this threshold is met, before granting 
a PBO the court must, in addition, be satisfied that, firstly, unless constrained from certain otherwise lawful 
activities and behaviour, the person is likely to commit another relevant offence; and, secondly, that granting a 
PBO to impose the constraints is appropriate in the circumstances. The government has repeatedly said that the 
target of the prohibited behaviour orders legislation is persistent, volume offenders for whom nothing else works. 
However, the offences listed in the disallowance motion are commonly committed by a great many other people. 
Probably there are not too many of us who know a persistent, volume offender for whom nothing else works. But 
how many of us know someone who is aged 16 years or older who has, twice within three years, committed one 
of these offences, albeit in circumstances not involving antisocial behaviour as defined? Indeed, I would suggest 
that perhaps we look at that person in the mirror each day. Such people meet the threshold and, so, are exposed 
to the risk of a PBO application being brought when it is not merited. 

I acknowledge that all these behaviours are criminal offences. They are criminal offences even if they do not 
involve behaviour that the act defines as antisocial. I do not suggest that we should condone them; however, we 
have a responsibility to ensure that the legislative response fits the crime. The consequences of a PBO are 
substantial and are in addition to the sentence imposed for the offence. It is not a satisfactory response by us to 
say that even if the threshold is met, the court may well refuse the PBO application. Firstly, there is the risk that 
the court may not do so. The act requires the court to attempt to predict the future, and such predictions may well 
be inaccurate; nonetheless, the respondent is subject to all the negative consequences that a PBO brings.  

Secondly, even if the court does dismiss the application, by that time the respondent, or, in the case of a juvenile, 
the respondent’s parents or guardians, has faced expense—even greater expense if the respondent is assisted by a 
private lawyer—time off work or school, and the stress of a court case. By that time, the taxpayer has been put to 
the expense of paying for the court, the applicant and, if the respondent was legally aided, the respondent’s 
lawyer. By that time, there has already been a diminishing of the court time available to deal with other cases 
and, if the respondent was legally aided, a diminishing of the resources available to assist other people. If the 
court dismisses a lot of applications, it is likely to attract considerable criticism, not the least from some 
politicians. 

As members of Parliament, it is our responsibility to ensure that legislation is targeted to the problem we are 
trying to fix. It is not appropriate for us to legislate over broadly and then leave it to the courts to fix our 
mistakes. Similarly, it is not a satisfactory response by us to say that the offences are taken to involve antisocial 
behaviour only in the absence of proof to the contrary and that all the respondent has to do is provide that proof. 
One of the issues that the Greens (WA) raised during debate on the bill in October 2010 was that we were 
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informed by the Criminal Lawyers’ Association that proof to the contrary may be unavailable because of the 
following reasons: sometimes an offender pleads guilty but disputes part of the version in the prosecution’s 
statement of material facts and the prosecution does not take issue with the defendant’s version; sometimes the 
prosecutor reads to the court particulars of an offence that are less serious than are stated in the statement of 
material facts; sometimes the sentencing judge or magistrate pre-empts the defendant’s plea in mitigation by 
declaring the sentence that will be imposed unless he or she is persuaded otherwise—that is, the court decides 
that the facts will not make a difference to the sentencing outcome; and audio recordings that would provide 
evidence of the above are retained by courts only for up to a year, yet PBOs can be sought up to nearly three 
years later, by which time evidence about the circumstances of the previous offence would be gone. 

In addition, reversing the onus of proof is inappropriate. I reiterate that it is likely that there will be a substantial 
number of cases within the class of offences listed in the disallowance motion that do not involve antisocial 
behaviour as defined in the act. Yet, despite this, it would not be up to the prosecutor to prove that the offence 
did involve antisocial behaviour; instead, it would be up to the respondent, a person who is unlikely to have any 
legal training, who may well be not legally represented—I remind members that PBO proceedings are civil law 
matters, not criminal law matters, and that grants of legal aid are often less available in civil law matters than in 
criminal law matters; in fact, I am sure that they are less available, if available at all—and who is likely to be 
feeling considerable stress, to satisfy the court that the offence, though undoubtedly an offence, did not involve 
antisocial behaviour as defined in the act. This is a wrong outcome and needs to be corrected. 

For all these reasons, I urge members to support the disallowance motion even if, unlike the Greens, they 
supported the legislation itself. These particular offences should be removed from the schedule. For these 
offences, the prosecution should have to show that the offence really did involve antisocial behaviour as defined 
in the act. It should not simply be taken that antisocial behaviour as defined in the act was involved unless the 
respondent can prove otherwise. The schedule, as it reads currently, is an overreaching of the government’s 
repeatedly stated intention, and it needs to be corrected so that the act applies only to situations in which it is 
clear that antisocial behaviour as defined in the act has occurred. 

HON ALISON XAMON (East Metropolitan) [4.25 pm]: I rise this afternoon to support this disallowance 
motion and also to support the comments made by my colleague Hon Giz Watson. I also reiterate my concerns 
about this legislation that I went into at some length at the time we debated the Prohibited Behaviour Orders Bill 
2010. As I said in the course of that debate, the concerns I had were primarily around the potential effect on 
juveniles who would potentially be subject to prohibited behaviour orders. I also made the point at the time that 
it was very unclear what offences would potentially be subject to capture by this legislation. I was not reassured 
when the regulations came to our attention. Like Hon Giz Watson, I have considerable concern about the nature 
of some of the offences that have been prescribed in the regulations. 

I maintain my concerns that it is very dangerous territory for us to go down the path of prohibited behaviour 
orders for juveniles who commit offences. In particular, I remain concerned about the capacity to publicise the 
details of juveniles and their offending behaviours on a website for the reason that it is utterly contrary to the 
Young Offenders Act and the principles behind it. The Young Offenders Act is based on the premise that we 
should look at the rehabilitation of offending juveniles, rather than immediately go to punishment. More 
importantly, it is important that the mistakes made by juveniles not be allowed to haunt them for the rest of their 
lives and that we recognise that juveniles often are not equipped biologically in the development of their brains 
to fully understand the repercussions of their actions. As such, we should try to ensure that juvenile offenders 
can move beyond the mistakes of their youth and not have these mistakes haunt them for the rest of their lives 
and potentially impact on their ability to get jobs or to be fully recognised as adult citizens. 

I am particularly concerned that some of the offences prescribed in the regulations are offences that I possibly 
could have been found guilty of as an adolescent. I did not have a particularly sainted or sheltered upbringing. 
Perhaps, in some ways, my teenage years were a little tumultuous; in fact, unfortunately, they were probably 
more tumultuous than many and certainly more tumultuous than I would have wished. However, I certainly feel 
completely confident in saying that in all the activities that I took part in as a teenager, at no point did I engage in 
causing harassment, alarm, distress, fear or intimidation to people or damage to property. Yet when I look at the 
offences prescribed in the regulations, I have to admit that perhaps, as a teenager, I could have been guilty of 
some of them. I am thinking of 17-year-olds who decide that they are going to sneak some alcohol into public 
with their friends and perhaps be a little silly with the alcohol. I suggest the proposition that I suspect that I am 
not the only person in this chamber who, as an adolescent under the age of 18, drank alcohol, which was illegal 
and should not have been done. I have a feeling that I may not be the only member to have done it. 

Hon Helen Morton: It’s not illegal to drink at home, is it? 

Hon ALISON XAMON: I never drank at home; my parents were teetotallers. If members think that I look 
young now, I looked even younger as an adolescent, so I was not very successful at soliciting alcohol from a 
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bottle shop, although I did actually try. These are the types of behaviours that we might not approve of. If my 
daughter, who is 15, decided to engage in similar conduct, she would receive my full wrath, and I would not be 
particularly happy about it. 

Debate interrupted, pursuant to temporary orders. 

[Continued on page 5794.] 
 


